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EDITORIAL NOTES 


ELSEWHERE WE REPRINT a letter from former Vice-Chancellor Merritt 
Lane upon the proposal by some lawyers to increase the number of Vice- 
Chancellors, or to“have questions of mere practice (unlitigated motions) 
go first before a Master in Chancery. There were previous comments 
in the “Newark Sunday Call,” including one from Mr. Lane, on the same 
general subject, but, as to the latter’s views then, the present article by 
him gives the gist of the former comments, now somewhat elaborated 
and made, perhaps, more explicit. There are, of course, other views in 
the Bar besides these of Mr. Lane, but, so far as “reforms” go in the 
Court of Chancery, we do not see how his main propositions can be gain- 
said. He has had large experience in the Court of Chancery practice, 
both as an official in that Court and as practitioner since. In any event, 
the subject is likely to be considered pro and con by all lawyers who read 
Mr. Lane’s letter, and we shall be pleased to publish any adverse or com- 
mendatory comments. Of one thing we are certain, that a too-large 
percentage of “delays” in hearing cases in the equity Court are due to 
the lawyers; and yet we have only recently heard of one matter which, it 
would seem, one Vice-Chancellor could have disposed of in a week or two, 
lingering months for an opinion, and with no good reason stated. When 
it comes to the law Courts we also think there should be some changes 
effected to expedite trials—for example, in the large cities, special Judges 
to hear automobile cases without juries—but this is too important a matter 
to give any hasty sonclusions upon. The State Bar Association, how- 
ever, should try to solve all these problems of delays of speedy justice, 
for the sake of those who litigate as well as of the Bar. 





The “Reminiscences” by Chancellor Walker elsewhere published will 
recall many things to mind to the older living members of the New Jer- 
sey Bar. They do to our own mind, which goes back much beyond that of 
the distinguished Chancellor. For example, the very small number of law- 
yers admitted to practice in the early 70’s, and the fact that examinations 
then were conducted in the presence of the full Supreme Court by the 
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Judges themselves. When a half-dozen scattering questions on the 
“fundamentals” of the law were asked—none, as we recall, on the statutes 
or decisions of the Courts—if the answers were prompt, correct and ex- 
plicit, and it was evident the applicant for licence fully knew what he 
was answering and a great deal more, the chances were that no more 
questions were asked him! Possibly the knowledge that the lawyer with 
whom he had studied and who had given the certificate of study was 
a conscientious and excellent counselor may have helped, but this no one 
knew. The fact was that the examinations then seemed to count for less 
than moral character and good scholarship. We were all more or less 
afraid of Chief Justice Beasley and Judge Dixon, but less so of Justices 
Van Syckle and Depue, whom all greatly admired. Abraham Browning 
and Thomas G. Lytle were, of course, just the characters the Chancellor 
pictures and we recall them both in garb and other eccentricities. A good 
deal could be said of the kindness of Chancellor Runyon to young at- 
torneys who went before him with papers not quite well prepared and 
whom he would help to straighten them out; of Vice-Chancellor Van 
Fleet, whom we have known to be equally courteous and helpful; of the 
later Chancellor Magie, who was always considered a model Justice, 
when a member of the Supreme Court, sitting in the trial of causes before 
juries; of Justice Depue, equally a strong, fine example of a trial Judge; 
and there were other officials who made a strong impression on attorneys 
in those days. Of the great lawyers of fifty and sixty years ago a volume 
could be written, but even then many might be omitted who, to their 
students at least, were choice in character and looked up to with great 
respect by their clients. We quite wish the present good Chancellor had 
extended his short “Reminiscences” to have taken in more subjects among 
those Judges and lawyers who are not longer with us, but whose names 
still shine as stars in our New Jersey firmament of the law. 





It is gratifying to know how admirably Judge Charles E. Hughes 
adapted himself to the Permanent Court of International Justice, as rep- 
resenting, unfortunately, not America, but the spirit of America. A clear 
statement of his views—how certainly his distinctive language as pub- 
lished in the first of the Court’s opinions we do not know—is made in 
Mr. Whiting’s article on another page. Now that former Secretary Root 
has formulated, and almost all the members of the member States of 
the Council of the: League of Nations have accepted, the Protocol pre- 
pared by him, which will permit the United States to become an actual 
member of the World Court, on the basis of the United States’ “fifth 
reservation,” it is to be hoped our country will not longer stay out of this 
Court. We know of no more important step many of the great and small 
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nations of Europe, Asia and South America have taken than this of a 
Court to arbitrate national difficulties. If our country accedes to the 
Protocol, it will make the Kellogg Pact what it should be, a deterrent to 
war. The matter of disarmament and smaller armies will naturally fol- 
low, even if the mission of Premier Macdonald to President Hoover does 
not at once stop the increase of vessels of destruction or finally allay the 
feelings of rivalry in preparations for war that have not been wholly sub- 
dued by the ending of the World War. The United States Senate will 
continue to debate about the matter as of course; it is built that way; 
but the opinion of the country can compel a clear majority for the right 
view if it will only exert itself. 





A recent editorial in the “New York Times” says about lawyers: 


“New Jersey, as well as New York, has demanded that the standard 
for admission be raised to keep out the undesirable. Now Connecticut 
moves. Bar examiners are authorized to make conditions to prevent the 
examination of young men who have not been trained to think and who 
are poorly informed about the history and government of their country. 
It is not enough for them to be able to repeat legal principles from mem- 
ory. Both Mr. Wickersham and Mr. Ordway have been disposed to ad- 
vise that applicants for admission should be college graduates. In view 
of the fact that there have been many instances of eminent lawyers who 
never went to college, such a requirement would be hard on the self-edu- 
cated man. But the American Bar Association and the New York Bar 
Association have declared for two years of college study. Several of the 
States make it a condition.” 





As to college wotk by students of the law, as referred to above, Pro- 
fessor Magoffin of the New York University recently wrote an excellent 
article upon the subject of the number of classic derivatives that compose 
so much—he says three-fourths— of our common English speech. An 
instance he cites was this: 


“Perhaps the most humiliated man I ever heard of was a scientist 
who knew no classics, and who, perhaps for that very reason, conceived 
a sort of blind antagonism to them. Before an audience, upon one occa- 
sion, he waxed most eloquent upon the futility, the lack of necessity and 
the general foolishness of using English words that were derived from 
foreign ones, especially Latin. He closed his tirade with his most telling 
sentence. It was this: ‘Avoid Latin derivatives. Use terse, idiomatic, 
virile, incisive English.’ At the reception later the speaker, finding him- 
self among a number of important persons, decided to have some sport 
with a Latin professor who was in the group. ‘Well, professor, I imagine 
I scored a hit on you classical men with that last sentence of mine.’ ‘You 
certainly hit the mark,’ replied the professor, dryly, ‘but I should call it 
a boomerang rather than a bull’s-eye. Of the nine words in your remark- 
able sentence, one, and only one, is possible Anglo-Saxon, one is a Greek 
derivative and seven are Latin derivatives.’ ” 
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The Professor said nothing about the importance of Latin, for ex- 
ample, to lawyers, but he might well have done so. He does say that 
Dean West, of Princeton, once reported that pupils in a school were 
asked to read the beginning of the Declaration of Independence by using 
the word “blank” in place of a word that was a Latin derivative, and this 
is how it was properly read: 


“When in the blank of blank blank it becomes blank for one blank 
to blank the blank bands which have blank them with another and to 
blank among the blank of the earth the blank and blank blank to which 
the laws of blank and of blank God blank them, a blank blank to the blank 
of mankind blank that they should blank the blank which blank them to 
the blank.” 


Now the fact is, of course, that no real education for the law can be 
obtained without a knowledge of Latin and Greek, but especially of Latin. 
We presume this is the idea held up in all our universities. It is especial- 
ly true that Latin, which in so many instances has its base in the earlier 
Greek, is a language that has been the basis of much of the English 
law, and from the English law we derive a great amount of the funda- 
mental principles of American law. We can conceive of a good lawyer 
in commercial fields having no knowledge of Latin, but if he goes into all 
the general fields of law he will be found sadly wanting if he has not 
studied to advantage the Roman words and idioms that have crept into 
our law and which take so large a place in our legal opinions and text 
books. 





A letter in our department of “Miscellany” in this issue shows that 
at least one lawyer in New Jersey has grown more than suspicious of 
the usefulness of jury trials as practiced in New Jersey. No doubt he 
and perhaps others will feel special interest in the way in which the mat- 
ter is handled in the State of Louisiana, as noted in an article on an- 
other page, the author of which is a well-informed, actice member of the 
Bar of that State. We have heretofore noted how often of late our Su- 
preme Court has practically set aside jury verdicts, especially in motor 


vehicle cases, on the ground of being “grossly excessive,” or against. 


the weight of evidence. To what extent jury decisions would be im- 
proved if Judges were allowed to comment freely upon the evidence; 
or whether the sole remedy is to have three Judges sit in place of juries; 
or whether jurors should be selected from a special class of intelligent 
citizens and then, or in any case, whether a two-thirds verdict should 
suffice in all cases, is, as all know, a large question on which members 
of the Bar here and elsewhere disagree. But it might be helpful if more 
of the best lawyers of our State would take the trouble to freely express 
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their opinions for publication, especially at this time when the subject 
is up in this State and outside of it. All know that justice is often frus- 
trated under the usual system of twelve-men juries required to give an 
unanimous verdict, or none at all where one juror helds out. 





In the September number of “Law Notes” appears an editorial upon 
the case of the American multi-millionaire, who drove an automobile in 
London in an intoxicated condition, and who, in a brief period, was tried, 
convicted and sent to prison the same as if the case “was that of a Lon- 
don costermonger,” using the words of the trial Judge during the trial. 
“Law Notes” says, by way of enforcing a moral for our Courts: 


“Impartiality, reasonable speed, certainty, dignity, and punishment 
adequate to determent and reformation were all combined. The most sig- 
nificant fact, however, is that it does not need the passage of a law or the 
repeal of a law to permit exactly the same kind of trial in the United 
States. Better Judges, working in organized harmony under supervision, 
holding office by some other tenure than the exigencies of politics, aided 
by police officers chosen for intelligence and disciplined out of their law- 
lessness, will enable us to duplicate every good thing in British justice. A 
few attorneys would have to be summarily ordered from the Courtroom, 
a few Prosecutors removed from office and a few police officers sent to 
prison—the work of a year and it is accomplished. It needs no laws, it 
needs no commissions. It is squarely up to the Bench and the Bar. If 
they want this kind of judicial administration they can have it.” 


We agree with the general idea of these comments. But how the 
matter is to be effected is not so easily disposed of. True, some Prose- 
cutors are incapable or subject to improper influences; a few Judges may 
not be what they ought to be; police officers often fail in their sworn 
duty; but how are these to be remedied? It is a large question. Eng- 
lish procedure is not yet ours, To what extent it should be or can be 
needs not only intelligent discussion but some proper action, and while the 
Bar should bring it about, at present the chances of that seems slim 
enough, because of differences of opinion. 





That New York-New Jersey Lighterage matter is a little beyond the 
comprehension of the average citizen, not to say of the average business 
man and lawyer. The “Report” to Governor Larson made by Attorney- 
General Stevens on September roth last, in printed form, covers 39 pages, 
with nearly 200 pages more of decisions of the Interstate Commerce Com- 
mission supposed to have more or less bearing upon the subject. All we 
can say is that those really interested would do well to obtain and study 
this lengthly pamphlet and its maps. 
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The death of William Parmenter Martin of the New Jersey and New 
York Bars—he was first a member of the latter Bar—has come as a 
shock to more than his personal friends. In the first place he was a 
unique Judge of the Common Pleas; much the kind now needed every- 
where in the trial of bad offenders. In the second place he was long 
active in the kind of party strife that makes for good, clean citizenship. 
He and Everitt Colby were a great team of reformers when they united 
to help clean up politics some 21 years ago. If he was not then popular 
with the regular State politicians, or even with some of the lawyers of 
Newark, it is to be seen now that he attempted to do a beneficial public 
work, and the mere list of honorary pallbearers at his funeral proves 
the latter fact. Only politics kept him from continuing on the Bench; 
except for that he might have become and would quite certainly have 
made an excellent Supreme Court Justice. He was an upright jurist and 
an honest man, and hundreds of his fellow-citizens regret his demise, 
when, except for ill health, he was in the fullness of his powers. 





We like this “Measure of a Man” that has again been going the 
rounds of some of the press of this country. Many a new-fledged lawyer 
might well take it to heart: 


Not—“What was his church?” Nor—‘What was his creed?” 
Not—‘“How did he die?” But—“‘How did he live?” 
Not—“What did he gain?” But—‘What did he give?” 
These are units to measure the worth 

Of a man as a man, regardless of birth. 

Not—“What was his station?” But—‘Had he a heart?” 
And “How did he play his God-given part ?” 

‘“‘Was he ever ready with a word of good cheer, 

To bring back a smile, to banish a tear ?” 

Not—“What was his church?” Nor—‘‘What was his creed ?” 
But—“Had he befriended those really in need ?” 
Not—“What did the sketch in the newspaper say?” 
But—“How many were sorry when he passed away?” 





CASES OF THE SERBIAN AND BRAZILIAN LOANS 


Persons in this country interested in the work of the Permanent’ 


Court of International Justice will find much that is important in municipal 
and international law in the two latest judgments handed down by the 
Court, the first “Concerning the payment of various Serbian loans issued 
in France,” and the second “Concerning the payment in gold of the Bra- 
zilian Federal loans issued in France.” These cases are known officially 
as Judgments No. 14 and 15, Series A, P. C. I. J., both rendered July 
12th, 1929, at the Peace Palace, The Hague. 

These two cases are the first in which Charles Evans Hughes partic- 
ipated as a Judge of the Court, and, whether he is the author of the deci- 
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sions or not, a new spirit of judicial authority is present to a marked 
degree in both judgments. The language of the majority opinion, it can- 
not be denied, bears a striking resemblance to other judicial writings of 
Judge Hughes. To those who are familiar with the rather cautious deci- 
sion on the point of jurisdiction in the Lotus case, decided only a short 
time ago by the Court, the decision in the two loan cases must come as 
rather a surprise. 

Taking the facts of the two cases together they may be briefly sum- 
marized. For the purpose of simplicity let us consider alone the basic 
facts of the Serbian case. The principles of the two cases are identical 
and the opinions in both cases were rendered simultaneously. The dis- 
sents of Judge Pessoa, except for the substitution of the word “Bra- 
zilian” instead of “Serbian” is practically, word for word, the same in 
both cases. 

Before the Great War the Serbian Government negotiated loans in 
France among French citizens at different periods and on different terms 
with the exception of the fact that the terms of each loan promised pay- 
ment in gold francs. When the franc began to fall, following the Great 
War and the reconstruction of the French financial system under the 
strain thereby created, the French bondholders appealed to their Govern- 
ment on the ground that payment of interest should oe made in gold and 
not in the depreciated French currency. 

The French Government took up the case of its nationals and present- 
ed its position to the new Serb-Croat-Slovene Government, successors to 
Serbia, but the lending Government was unwilling to make payments as 
requested. A controversy between the two Governments resulted and, 
under an agreement concluded at Paris, April 19th, 1929, between the two 
Governments and filed with the Registry of the Court, the merits of the 
dispute were submitted to the Permanent Court of International Justice 
for an opinion and judgment. The case was argued at length by the most 
distinguished counsel that continental Europe affords (after the cases 
and counter-cases had been filed), for several days during the month 
of May. On July 12th (as has already been stated), the Court, by a vote 
of nine Judges to three, decided in favor of the position of the French 
Government in support of the French bondholders. 

The most difficult question for the Court was that of jurisdiction. 
The Statute of the Permanent Court of International Justice provides 
under Article 36: ‘The jurisdiction of the Court comprises all cases 
which the parties refer to it,” but the Covenant of the League of Nations 
provides that the Court is competent to hear and determine “any dispute 
of an international character which the parties submit to it.” It was ar- 
gued by the defendant, the Serbian Government, that this was not such 
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an international controversy as was required by law. This view the 
majority of the Court overruled. 

Technically, this was a controversy which the parties had referred 
to it, since the Serbian Government had not objected when the question 
was raised by France, except on the ground that the bondholders were 
in the wrong. The Court said: “It is this technical dispute between 
France and Serbia and not the dispute between Serbia and the bond- 
holders in France which the Court is called upon to decide.” Whether 
or not this is a sound decision based upon the language of the statute 
and the Covenant there can be no question that it is a very strong de- 
cision. In effect it says that any two nations may agree to submit any 
dispute of a legal character, whether presenting a question of international 
law or not, to the Permanent Court of International Justice. In other 
words, from now on, if not before, the Permanent Court may exercise 
the function when called upon to modify existing municipal law in ex- 
actly the same way as the Supreme Court of the United States may exer- 
cise its authority to modify the rule of law in a particular State of the 
United States. 

This decision on the point of jurisdiction smacks far more of an 
American tribunal than of any other national Court in the world. Judge 
Hughes is helping the Court to understand our Federal Court method 
of exercising authority within common law limits. 

Having decided the question of jurisdiction in favor of the plaintiff, 
the Court proceeded to consider the merits of the case. In reaching its 
decision the Court was impressed with the language of one of the issues, 
viz.: “This loan is represented by 500,000 bonds of 500 gold francs.” It 
was this word “gold francs,” contained in all of the loans, which the 
Court said decided the case. When a Government promises to pay in 
gold it must pay in gold if it has gold with which to pay. The “force 
majeure” of the Great War of 1914 was no excuse for a payment less 
than that promised. 

The meat of the Court’s decision is contained in the following para- 
graph: 

“As it is fundamental that the terms of a contract qualifying the 
promise are not to be rejected as superfluous, and as the definitive use of 
the word ‘gold’ cannot be ignored, the question is: What must be deemed 
to be the significance of that expression? It is conceded that it was the 
intention of the parties to guard against the fluctuations of the Serbian 
dinar, and that, in order to procure the loans, it was necessary to contract 
for repayment in foreign money. But, in so contracting, the parties were 
not content to use simply the word ‘franc,’ or to contract for payment 
in French francs, but stipulated for ‘gold francs.’ It is quite unreason- 
able to suppose that they were intent on providing for the giving in pay- 
ment of mere gold specie, or gold coins, without reference to a standard 
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of value. The treatment of the gold clause as indicating a mere modality 
of payment, without reference to a gold standard of value, would be not 
to construe but to destroy it.” 

The same principle is said by the Court to govern the Brazilian Ap- 
peal. 

There can be nothing in either of the decisions that is not satisfac- 
tory to the people of this country, as its Government has taken precisely 
this view in regard to international debts. It should also be evident from 
the course the opinion took what a tremendous influence the people of 
this country can wield through their representatives in an international 
gathering, or, as here, upon an international tribunal. 

The dissent, three Judges in the Serbian Case and two in the Bra- 
zilian, is important only to show that in a closer case the judgment of the 
Court might be different. The dissenting opinion of Judge Novacovitch 
in the Serbian case on the question of jurisdiction is hard to answer. A 
brief quotation will illustrate the substance of his position : 


“The Court had rejected the concrete side of the question and has 
only regarded the abstract side, holding that the question concerned bear- 
er bonds, that is to say, bonds the holders of which are not person- 
ally known. In regard to the obligation based on a bearer bond, the 
identity of only one person is determined, namely, the debtor. The cred- 
itor is anonymous and variable; he may change from one moment to 
another. This is quite true, but all the consequences following from the 
conception should be taken into account, and the conclusion should be 
that the question cannot concern French bondholders, but simply bond- 
holders, of whatever nationality. 

“If the abstract aspect of the question be alone considered, all the 
objections based on the execution of the contracts fall to the ground, 
since the bondholder for the time being is not bound by the acts of pre- 
ceding holders. But, from another point of view, the result of keeping to the 
abstract aspect is that, as opposed to the debtor, the Serb-Croat-Slovene 
State, there is merely an anonymous, impersonal creditor, and in that case 
the French bondholders disappear and, consequently, there is no one for 
the French State to protect. In these conditions, can the Court deal with 
the case ?” 

The answer of the learned Judge to this query is in the negative. 

The holding in the Serbian and Brazilian Loan Cases adds to the 
security of the private investor throughout the world as regards the fu- 
ture developments of international law, as it indicates clearly at the same 
time the new power and confidence which has been inspired through the 
Permanent Court of International Justice by the assurance which we and 
the rest of the world now feel over the adherence of the United States 


of America in the very near future to the World Court. 
Mytes WHITING. 


Newark, N. J., Sept. 25, 1929. 
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IN DEFENSE OF LAW’S DELAYS 


[There appeared in the “Newark Evening News” of October 2 the following 
letter from former Vice-Chancellor Lane, and we reproduce it here to give it a wider 
circulation. In our “Editorial Notes’” Department it is commented upon.—Ebrtor]. 


“It is always dangerous, and usually ill-advised, to take ‘one’s pen 
in hand,’ and yet I do it. 

“In the second paper on the matter of delays in justice caused by 
the clogging of the calendars of the Courts, published September 26, you 
stated that my suggestion that adjournments, by consent of counsel, did 
not cause delay, did not meet the situation in Chancery, and you referred 
to an episode which took place before Vice-Chancellor Backes when three 
cases, which he had set down for trial on the same day, went off on the 
request of counsel, with the result that the Vice-Chancellor admonished 
counsel. I stated that it was the exceptional case in which delay was 
caused, and the situation which Vice-Chancellor Backes had to deal with 
was exceptional. 

“Because exceptional instances may result in delay is no reason either 
for criticism of the Bar generally or for putting the practice in equity in 
a strait-jacket. Proof of the pudding is in the eating. If adjournments, 
at request of counsel, have caused the clogging of the calendars in the 
Court of Chancery, then we should find the calendars clogged. As a 
matter of fact, one may get a trial in equity within sixty days after or- 
der of reference, and sixty days is no more than sufficient time to prop- 
erly prepare for a case which should be in equity. We are, therefore, 
forced to look for some other reason for a delay which does not exist. 

“It is intolerable, of course, that counsel should wait until the day of 
the hearing and then advise the Vice-Chancellor that by consent the case 
has gone off. This has happened, but it is far from usual. When it does 
happen counsel (except in the exceptional case of circumstances arising 
too late for notice to the Vice-Chancellor a reasonable length of time be- 
fore the day fixed) are properly subject to vigorous criticism. If the 
Vice-Chancellor is notified a sufficient length of time in advance, the day 
can usually be filled with some other case, or the Vic-Chancellor may have 
that day for needed library work. 

“I repeat that the fact that delay has occasionally resulted because of 
inconsiderate conduct of counsel is no reason for taking all of the cour- 
tesy out of the practice of law. I had it happen to me but once, and I 
then announced publicly that upon the next occasion it happened I should 
not hear the case for one year. It may be said that this was punishing the 
clients for dereliction of counsel. Perhaps so in the individual case, if the 
clients themselves were not to blame, which is often the case, but if the 
clients suffer in any case it is their own fault, for they may retain other 
counsel and, undoubtedly, the case would be reinstated. But how long 
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does one suppose a lawyer could retain a practice in the Court of Chan- 
cery if he made it a custom to so deal with the Court as to result in any 
such action of the Court with respect to cases in which he was involved? 
It never again happened to me, and I never refused to consent to adjourn- 
ments at the request of counsel, and no prejudice resulted to any person 
save, perhaps, the parties involved in the particular case. 

“T notice a suggestion that cases at the Circuit, which have been on the 
list for a numbers of Terms and not moved, should be dismissed. To 
what end and how would that remedy the situation? It would remove 
cases from the printed list and shorten that list, and from an esthetic 
standpoint might be advisable so that the Court would not be continu- 
ously looking at a long printed list. It would not save expenses, for I have 
no doubt but that the money which is paid to the clerk upon the filing of a 
notice of trial is sufficient to liquidate that case’s proportionate share of 
the expenses of printing. But it would do nothing more, for the difficulty 
is not the number of cases on the list, but the number of cases on that 
list which are to be tried. If it be the fact that a trial cannot be obtained 
at Circuit in less than two years, it is because there are so many cases 
ahead of that one ready for trial, not because there is a long printed list 
containing cases not ready for trial. 

“There are very good reasons why many cases are carried for several 
Terms before trial, and an inflexible rule should not be adopted which 
would result in the denial of justice in those cases and would accomplish 
no good. Here, again, the only person injured is the client of the lawyer 
requesting the adjournment, and he has his remedy, if he be dissatisfied, to 
retain another lawyer. The opposing party cannot be injured without his 
consent, because he may, if he desire, insist upon a trial. This is the 
familiar illustration of a suggestion of a remedy to meet a supposed evil, 
which suggested remedy goes wholly to form and not to substance. 

“There is a great tendency upon the suggestion of an evil to adopt 
measures which create more evil. 

“I repeat that the only practicable remedy for the congestion on the 
civil side of the county Courts is more Judges. 

“Another suggestion which has been made to relieve the Vice-Chan- 
cellors is to have unlitigated motions, particularly those going to practice, 
heard by a Master specially designated for that purpose. Unless the Mas- 
ter devoted his entire time to the matter and became, in effect, another 
Vice-Chancellor, the plan, if confined to practice motions, would work for 
delay, not speed. Practice motions in the Court of Chancery are dis- 
couraged. They should not be made, except in the unusual case, unless 
a determination would be decisive of the case, and, generally speaking, 
they are not made, and the reason why they are not made is that the Court 
has frowned upon them. If one may go with a practice motion before 
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a Master, who is not devoting his entire time to the subject, and there- 
fore, is not so acquainted with it as a Vice-Chancellor, the inevitable re- 
sult will be an increase in those usually unnecessary motions, and the de- 
feated party will, unquestionably, not be content with the determination 
of the Master, and ultimately the matter will land before a Vice-Chancel- 
lor when, in many cases, if counsel knew that the motion had to be taken 
up before a Vice-Chancellor in the first instance it would not be made, as 
it should not be made. 

“We do not desire the practice in this State to become such as is the 
practice in some other States, where a great mass of the decisions of the 
higher Courts is on practice motions. Ex parte applications for orders 
to show cause which may contain temporary restraint take up much of 
the time of the Vice-Chancellors, but such applications require not only 
great care and consideration, but knowledge and experience, for a busi- 
ness may be ruined by an ill-advised restraint, or even by the allowance of 
an order to show cause which may become public, and, on the other hand, 
a complainant may be ruined if, in a proper case, such relief be denied. 

“There is nothing more important than the consideration of these 
ex parte motions requiring in their consideration, as they do, knowledge, 
experience and discretion. But, after all, the solution of any problem in 
the Court of Chancery, if it exists, is one for the Chancellor and his Vice- 
Chancellors, with whom it may be safely left. An attempt to tinker by 
those who observe from the outside, and not the inside, would only re- 
sult in harm. Merritt LANE. 

“Newark, Sept. 27.” 





CHANCELLOR WALKER GIVES REMINISCENCES 


Chancellor Edwin Robert Walker of this State, on his 67th birthday 
last month, gave, at the invitation of the Associated Press, some remi- 
niscences of the Trenton Bar and of his own life that must interest many 
of our older, and even younger members of the Bar. It is to be hoped 
that, some day, he will greatly extend these rather brief remarks of 
earlier Bar days. It may be noted that the distinguished Chancellor was 
admitted to the Bar as attorney at the June Term, 1886, and as counselor - 
at the June Term, 1889, and was appointed to the office he now holds in 
March, 1912, having previously served about four and one-half years as 
Vice-Chancellor. His term as Chancellor has been the most lengthy of 
any of the preceding terms of Chancellors in this State. The reminiscence 
follows. (See, further, “Editorial Notes”). 

“I came to Trenton to reside permanently in the summer of 1869, 
when I was nearly seven years of age. I lived on West State street, near 
the State House and frequently went up there. I remember the Court- 
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rooms. The tables in front of the Judges were covered with green baize, 
and green curtains hung down on the outside, to the floor; there was no 
hardwood furniture in the rooms. About 1872, a new westerly wing was 
built, which contained the large Courtroom now occupied by the Errors 
and Appeals and Supreme Courts. Black walnut furniture was placed in 
the room. Later on, oak furniture became the vogue and all this black 
walnut was removed and oak substituted for it. Evidently, somebody de- 
sired to supply the oak. Some years later that was removed in favor of 
the present mahogany furniture. 

“About 1875 I began to observe the lawyers and Judges. Abraham 
O. Zabriskie was Chancellor and that rare jurist, Mercer Beasley, was 
Chief Justice. There was also a strong Court associated with them. They 
are all gone to their reward. Chief Justice Beasley died Februay 17, 1897, 
having served continuously in his high office since his appointment in 
March, 1864, nearly thirty-three years, or practically a third of a century. 

“There was an execution in Trenton in April, 1863. The culprit, a 
very bad man, went by the name of Charles Lewis, under which he was 
indicted and convicted. On the eve of his execution it was discovered 
that his name was Symonds. A singular thing is that there was not an- 
other execution in this county for thirty-one years, not until 1894, and 
that was the case of Walwitz, who shot a deputy keeper of the State 
Prison in an attempt to escape. He was serving a term for burglary, I 
think. 

“The case of Lewis, or Symonds, was exceptional. He was per- 
fectly heartless, and it has been said of him that he was not only immoral, 
but unmoral, having no morals whatever. He is known to have made 
flippant, vulgar and profane remarks at the time of his sentence and 
while awaiting execution, in fact at all times during his imprisonment. 
On the morning of his execution he is known to have asked Sheriff 
Hutchinson to hurry up and execute him, as he had an appointment with 
his Satanic Majesty for dinner—using an uglier word. 

“Toward the last of executions by hanging, there were several such 
almost every year after that of Walwitz, and Mercer county now supplies 
very much the same quota for the electric chair in the State Prison. 

“My first acquaintance with Courts was an appearance at the Quar- 
ter Sessions at the Courthouse here in the Fall of 1877, when I was fif- 
teen years old. A friend invited me to go. I asked him if we could get 
in. He said yes, he had been there several times; so we went. A real 
estate agent and conveyancer in Trenton whom I knew by sight was the 
defendant. He was charged with forgery. He was prosecuted by Mercer 
Beasley, Jr., and defended, I think, by Edward T. Green, later Judge of 
the United States District Court. I could observe from the testimony 
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that he was plainly innocent, and it is not surprising to know that the 
jury did not retire to consider their verdict but acquitted him from their 
seats. 

“The leader of the Bar in my younger days, both before and after | 
became a lawyer, was Barker Gummere, father of the present learned 
Chief Justice. Among his other professional employments, and they 
were numerous, was that of special counsel for the Pennsylvania Rail- 
road Company. There were other good lawyers in Trenton in those days, 
among them Augustus C. Richey, Garret D. W. Vroom, Edward T. Green 
and William M. Lanning, the latter two afterward Judges of the United 
States District Court ; James Buchanan, and many others. 

“In later years George M. Robeson came here. He had been At- 
torney-General and Secretary of the Navy. He was an able lawyer and a 
very genial man. There were also some eccentric lawyers here, such as 
Isaac W. Lanning, Thomas Gorden Lytle and D. Cooper Allison. They 
were a constant source of merriment to their fellow practitioners and 
many amusing incidents could be related of them, but time and space do 
not permit. They have long since passed away. 

“Mr. Lytle was familiarly known to the Bar and public as ‘Coun- 
selor Lytle.’ He was unfortunate in his habits which he made no at- 
tempt to conceal. I have seen him going through the street at mid-day, 
wearing a high hat, much the worse for wear, fluted like an accordion, a 
frock coat strictly to match and carpet slippers. He died in 1879, just 
fifty years ago. He was an old bachelor, has no relatives living and | 
am sure I am offending no one in mentioning one of his eccentricities. 

“I had not long been a clerk in the Chancery office when the door 
opened and in walked a man who looked like an apparition. He had on 
a suit of blue broadcloth with gilt buttons, cut in the style of a dress suit 
and wore a high collar with a black stock wrapped around it. I asked 
another of the clerks who he was and was told he was Abraham Brown- 
ing of Camden, a former Attorney-General of New Jersey. He wore no 
other style of dress, summer or winter,—at least, I never saw him in 
any other, and I frequently saw him. He certainly was a gentleman of 
the old school and he was also a consummate lawyer. The last time | 
saw him he was before Chancellor Runyon, responding to an order to 
show cause why he should not be adjudged in contempt of Court and 
punished accordingly. His offense was refusal to account for an estate 
as trustee. He was a man of means and there was no allegation to the 
effect he had embezzled any money, only that he would not account. He 
was said to be somewhat of a procrastinator. The Chancellor adjourned 
the cause and advised him to bring his account on the adjourned day. He 
produced an involved and perfect account on that day and was discharged. 
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“I confess that I am not as strong as formerly. Work seems harder 
but I am grateful that I am able to do it. I like to be in harness. 

“The classes which are admitted to the Bar nowadays are many, many 
times greater than those that were admitted when I was young, far in ex- 
cess of the increase in population. In June, 1886, twenty-three were ad- 
mitted. At the corresponding term this year (1929) there were 312 ad- 
missions. What a contrast! How it will work out, and what will be the 
end, I cannot say, but hope for the best.” 


JURY TRIAL NO BURDEN IN LOUISIANA’ 





The general discussion of the jury system throughout the United States 
recently, especially Mr. Russell Duane’s article published in the February 
“Journal. of the American Judicature Society” has suggested to me that 
the readers of the “Journal” and the Bar at large might be interested in 
the jury system, especially in civil cases, of the State of Louisiana. 

I shall not attempt any extended discussion of the jury system in 
Louisiana as applied in the criminal Courts except some passing references 
thereto. 

The provisions of the Constitution of the State of Louisiana from that 
of 1812 to 1898 are confined to the simple statements that in all criminal 
prosecutions the accused “has the right . . . of a speedy public trial 
by an impartial jury.” 

The State Constitution of 1898 provides that in cases in which the 
punishment may be at hard labor the accused shall be tried by a jury of 
five, all of whom must concur to render a verdict; where the punishment 
is necessarily at hard labor a jury of twelve, nine of whom, concurring, 
may render a verdict, and in cases in which the punishment may be cap- 
ital there must be a jury of twelve, all of whom must concur. 

The Constitution of 1921 provides that in all cases in which the pun- 
ishment may not be by hard labor the accused shall be tried by a Judge 
without a jury; in cases where the punishment may be at hard labor the 
accused shall be tried by a jury of five, all of whom must concur; but, in 
cases where the punishment is necessarily at hard labor, the jury must be 
composed of twelve members, nine of whom must concur, and, finally, in 
capital cases the unanimous concurrence of a jury of twelve is necessary. 

It will thus be seen that in Louisiana there has been a radical depart- 
ure from the old jury system. 

It may be remarked that under the Louisiana system we have but few 
long drawn out criminal trials and very few delays in the selecting of a 
jury. The constitutionality of our system has been fully upheld by the 
Courts. 


*By J. Kenyon Bailey in “Journal of the American Judicature Society,” August, 
1920. 
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The Constitution of the State being silent on the entire subject of 
juries in civil cases, the Legislature is unhampered in providing for such 
juries. 

In 1870 the Legislature passed what is known as the Code of Prac- 
tice, and it is in this Code and its amendments that is to be found all of 
the laws governing juries in civil cases. Arts. 494 to 592 of that Code 
contain practically the whole law and procedure under which civil cases 
are tried. These articles provide that either litigant who wishes for a 
jury must pray for same, the manner in which the jury shall be drawn, the 
challenges and qualifications, the exemptions, the power of the Judge, the 
manner of rendering a verdict and also other details of no importance 
here. 

Under these articles the jurymen shall be called three at a time to 
be sworn, at which time the parties must make their challenges either to 
the array or to the poll and, if not made at that time, they will not be no- 
ticed on appeal. Challenges to the array are confined to any informality 
in the manner of summoning the jurymen or drawing their names, but the 
fact that the number of jurors actually drawn at any time is not the 
exact number required by law or that one or more of the jurymen on the 
list lack the qualifications required by law, is not a good cause for a 
challenge. 

The challenges to the poll are divided into legal causes and peremptory 
challenges. 

The legal reasons for challenging are lack of qualifications required 
by law; relationship within the sixth degree or connection with one of 
the parties as partner, agent or attorney; direct or indirect interest in the 
case; that the juryman has formed an opinion before coming into Court ; 
that he has been bribed and, finally, that he has been convicted of an in- 
famous crime. 

Irrespective of the number of litigants each side is entitled to six 
peremptory challenges. 

The Judge must deliver the charge to the jury in writing if required 
by either party, but must confine himself to a statement of the law apply- 
ing to the case. The jury under our law is the Judge of both the law 
and the facts in the case. The verdict may be delivered to the clerk, if 
rendered after adjournment of Court, and read next day in the presence of 
the same jury. 

If, by reason of illness, a jurer is unable to attend when the verdict 
is returned his affidavit as to his vote will be sufficient. If a juror dies 
after agreement is reached an affidavit of any member of the jury as to 
the vote of the deceased is sufficient. In all cases nine of the twelve 
jurors may render a verdict. 
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Suits on promissory notes, bills of exchange and unconditional obli- 
gations to pay a specific sum of money must be tried without a jury un- 
less forgery is alleged or fraud and error and failure of consideration are 
set up as defenses. Also in cases where the defendant sets up a plea of 
set-off or reconvention he may ask for a jury. 

All summary cases are tried without a jury and the subjects included 
in this class are so numerous as to make it impossible to list them here, 
but it may be said that all interdiction suits, partition suits and probate 
matters are included. No divorce cases may be tried by a jury, so that 
in the net result the only jury cases customarily tried by a jury in our State 
are those arising from torts. 

It has been the experience of the Bar in civil cases that under our 
system a good quality of jurors are obtained and there are very few rever- 
sals of their verdicts because of technicalities. 

Each juror receives one dollar as a fee in each case tried and in the 
country parishes they are paid mileage. 

Under our Constitution appeals are on both the law and the fact in 
civil cases and, necessarily due to this fact, few cases are remanded for 
re-trial; such re-trials that are had being principally for the purpose of 
obtaining or supplying testimony found necessary for a proper verdict by 
the Appellate Court. Even after a jury has rendered a verdict in a civil 
case the Judge may, in his discretion, order a new trial, and where the 
same case has been tried twice by a jury without a verdict being obtained, 
it must be tried by the Judge alone. 

The Supreme Court of our State throughout the years has exercised 
freely this power to review and set aside the verdicts of juries both on the 
law and the facts even in damage suits, and in one notable instance (a 
damage suit against two defendants in favor of one defendant) the Su- 
preme Court amended the verdict of the jury by doubling the amount 
awarded and granting a judgment against both defendants for the aug- 
meuted amount. 

The Bar of this State has consequently found, in view of all of these 
provisions, that jury trials are of little value and they are seldom used 
except in tort cases and even in these cases many attorneys are loath to use 
the jury. 

It is, I can confidently assert, the opinion of both the Bench and a ma- 
jority of the Bar of Louisiana, that juries in civil cases should be abol- 
ished. It is an absurdity, in my opinion, and in the opinion of the lawyers 
of the State, to submit technical, complicated and conflicting facts to the 
untrained mind of the ordinary layman who composes the average jury. 

Under our system, submission of these facts to the trained mind 
on the Bench is much more satisfactory, and any danger involved in hav- 
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ing only the judgment of one man is overcome by the fact that on appeal 
the issue is reviewed by seven men. 

It is true that in certain classes of cases an appeal lies direct to the 
inferior Courts of Appeal, which are composed of three Judges each, but, 
in that event the facts are passed upon by the three Judges and the law 
may be, by proper writ, passed upon by the Supreme Court of seven. 

Another beneficial result of our system of trial in civil cases is that 
all of the absurd rules of evidence are swept away. Like the English 
barrister, the Louisiana lawyer need learn but a few elementary rules of 
evidence, and in fact in a trial of a case before a Judge, the only rules 
of evidence that are ever enforced are those which require the produc- 
tion of original documents or satisfactory evidence of their loss; hear- 
say evidence, and to a minor degree, the rule of relevancy. It has become 
a universal practice of our Courts to admit any bit of evidence which, in 
the opinion of the Judge, may have some bearing on the subject under the 
ruling “let the objection go to the effect and not to the admissibility.” 
With his trained mind a Judge is at no loss in his study of his case, pre- 
liminary to judgment, to separate the chaff from the wheat. 

While the Bar are not as a whole, in our State, unanimous in their 
opinion on the subject, still a respectable number favor the abolishing of 
the jury even in criminal cases, with the possible exception of capital 
cases or imprisonment for life cases. 

Under a recent Act of Legislature a new Criminal Code was adopted 
but lack of space prevents any attempt to review the jury system under 
the new Code. 

It must be understood that Louisiana has never come under the in- 
fluence of the common law ideas and theories as to the sanctity of jury 
trials in civil cases, and even on the criminal side of the law the Legis- 
latures have been reluctant to follow too closely the technicalities of the 
criminal laws of England and the other States of the Union, with the re- 
sult that the Appellate Court of our State under these conditions has al- 
ways been an “affirming Court,” rarely setting aside a conviction, and 
then only where serious errors have been committed. 

It is my opinion that Louisiana alone, of all the States of the Union, 
possesses a system of law and procedure in civil cases that enables the 
litigants before the Court to obtain substantial justice with little expense 
and loss of time, and has in a very large measure done away with evils 
complained of by those who oppose the jury system. 
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[The following address was delivered by Hon. James F. Minturn, former 
Justice of Supreme Court of New Jersey, and Dean of John Marshall College of 
Law, to the students of that college at its opening exercises on Thursday evening, 
September 26, 1929.—EnpiTor]. 

LADIES AND GENTLEMEN: I think it proper to premise my remarks 
upon this auspicious occasion with an expression of thanks to the 
Trustees of the John Marshall College of Law for the honor and dig- 
nity they have conferred upon me in constituting me the Dean of this 
institution of learning, and the Alma Mater, let us hope, of many 
future generations of lawyers of eminence and distinction in this 
State and nation. 

The saying is trite, but none the less philosophic, that it is diffi- 
cult to.teach an old dog new tricks. Its application here is that, in 
beginning my address to you, I was tempted as of yore to follow the 
judicial formula of “Ladies and Gentlemen of the Grand Jury.” Nor 
was that all. For, realizing the new order of things, I took out my 
watch as lawyers do at the Bar in timing themselves, so that I might 
not be charged with an infraction of the rules of Court which limit 
counsel to an hour upon each side. The advantage I possess over 
the Court, however, is that, regardless of the Court time and the ac- 
curacy of its clocks I can always regulate myself with perfect confi- 
dence, since the watch I possess is the gift of the Court, with each 
Judge’s fac simile signature engraved upon it. Therefore, in all future 
controversies as to time allowance in the Courts, this watch must be 
accepted as the standard, since each Judge has concurred by his sig- 
nature in the correctness of its records; and, fortunately, there is no 
minority view which, for this purpose, can be transmitted into a dis- 
senting opinion. The result of such a controversy, therefore, must 
always be determined upon the ancient and fundamental legal maxim 
of stare decisis. 

You will also observe that, absence from the judicial atmosphere 
has not in the least lessened the penchant I so often indulged in opin- 
ion work of addressing the Bench and the Bar in the beautiful and pro- 
lific tongue of Virgil, Homer and Cicero. 


Following that long line of judicial precedent, I trust I may be 
pardoned, particularly by non-members of the Bar, as well as by 
embryotic members, if I resort to my old practice and quote as the 
basis of my remarks that ancient maxim, Tempora mutantur et nos mu- 
tamur in illis. Its application here and now is due to the fact that every- 
thing about us is reminiscent of the past and brimful of historical as- 
sociations. 
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As the geologic changes which the earth in this section has un- 
dergone enables us to reasonably measure the passage of time and 
the record of its inhabitants, so also the social changes which are con- 
comitant therewith serve to indicate the advances which humanity 
has made in its continuous march to the goal of human develop- 
ment; for, as Tennyson well observes, 


“T doubt not through the ages, 
One increasing purpose runs, 
And the thoughts of men are widened, 
With the process of the suns.” 

Upon this land where we are now assembled, terraced and but- 
tressed by the evolutionary evidences of the ages, was instituted by 
our forefathers, under the wide guidance of Peter Stuyvesant, its 
Dutch Governor, the first evidences of European civilization. Below 
us, as though thrown by some giant hand, were set, like pearls in the 
glacial cataclysm, the islands of Hoboken, Van Vorst, Paulus Hoeck 
and Communipaw, all of which constitute for all practical purposes 
one aspiring and progressive municipality, represented as such in 
fact by one county, which, let us hope, may in the not very distant fu- 
ture become in truth one great City, marching, as it were, side by 
side with the Empire City in the great industrial and social advance- 
ment of the American people. 

Out of this body politic, generated by this glacial drift, and this 
terra firma of old Bergen, have sprung and progressed churches, schools, 
libraries and all the various types of industry, trade and commerce, 
which serve to mark the upward and onward trend of an enlightened 
and progressive people. Peter Stuyvesant and the Dutch colonists 
here established civil government and civil liberty, and gave to the 
territory, then extending from the New York State line to the tides 
of the Atlantic, the name of Bergen County, still retained by the 
present county of Bergen and the present village of Bergen wherein 
we have now assembled. The old county seat was at Hackensack, 
where it still remains representing that remnant of the old county, 
while within a short walk of this College of Law stands a modern 
temple of justice erected in the new capitol of the new county, prac- 
tically within the ancient precincts of the historic village of Bergen. 

Upon every side we perceive evidence of change and progress 
toward a greater and more complete fulfillment of human destiny, 
except in the profession of the law. Upon all sides of us we behold 
this deficiency made good. Across the waters of the historic Hudson 
and throughout our own State the legal fraternity has arisen to the 
need of a more complete, scientific and accurate development of the 
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law by rearing in their midst schools for its study. Until this project 
was realized we were beholden to the call of our professional brethren 
from beyond the realm, so to speak, and our sons and daughters were 
obliged to go abroad for a scholastic training in the law which was 
thus denied to them at home. A sense of local pride in our chosen 
profession has awakened us from our lethargy, and to-day we may 
proudly proclaim that we have established in our midst an institution 
which, we trust, will vie with the best of its kind; a College which 
will invite the student from all parts to enroll under its banner; which 
will endeavour to raise the standard of the law from that of an en- 
tirely commercial conception to the high and dignified moral stand- 
ard of a science, that progresses with the needs and reasonable am- 
bitions of men who live and progress under a government of their 
own, regulated by the fundamental principles and processes of the law. 


The standard we present as the emblem of our aims and ambi- 
tions carries but one name upon it, but a name to whom Courts, law- 
yers and Judges daily appeal as the greatest saint in the American 
temple of legal fame. To his name and in his honor the greatest 
Justice who ever adorned the bench of our national Supreme Court is 
this College of Law now dedicated. To him who, in the dark, un- 
certain and gloomy days of our national birth, stood loyal to the pa- 
triotic conception of an indestructible union under one flag, at a per- 
iod when men of high station differed as to our ultimate goal, wheth- 
er we were to exist as a people or a congeries of competing states; 
whether as a result of all our Revolutionary travail and struggle we 
were once again to be relegated into a discredited confederation of 
States, or to be evolved and welded by judicial construction into a 
nation of people, one and indestructible, the vision and genius of 
John Marshall, through classic opinions which will live as long as 
the Constitution endures, moulded that great document into the pow- 
erful, cohesive legal influence which to-day is honored, respected and 
imitated by all nations ambitious of popular endurance, and, most im- 
portant of all, is loved and cherished by every American as the Magna 
Charta—the fundamental and sound law of our land. 

Well indeed may we, in recalling and honoring John Marshall and 
the glorious creation of his genius and vision, recall also the beauti- 
ful and eloquent language of Longfellow in assimilating the Consti- 
tution, as moulded by Marshall, to the Ship of State, as she glides 
down the ways into the great ocean of humanity. Therefore, well 
may we here to-night, recalling the great constitutional work of John 
Marshall, by force of which this great land has been solidified and 
perpetuated as one and indestructible, recall also those beautiful 
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lines of Longfellow as fortified and formulated by the genius and wis- 
dom of our patron, Marshall, and in launching forth into the waters 
of time this institution, recalling his genius, his fame and his patriot- 
ism as the bearer and Alma Mater of many generations of educated 
lawyers, let us proclaim with the poet: 


“Thou too sail on, oh! Ship of State, 
Sail on, oh Union proud and great, 
Sail on, nor fear to breast the sea, 
Our heart our hopes are all with thee; 
Our heart, our hopes, our pride, our tears, 
Our faith triumphant o’er our fears 
Are all with thee, are all with thee.” 





LOBSENZ, ET AL. v. GRASSY, ET AL. 


(N. J. Supreme Court, Passaic Co., Sept. 10, 1929) 
Practice—Capias and Bond of Freeholder—Insolvent Debtors’ Act 


Case of Meyer Lobsenz, Ephron Quat and Arnold Quat, Plaintiffs, 
against August Grassi and Arthur J. Ricker, Defendants. Action at Law. 
On motion to strike out answer. 

Mr. Meyer Lobsenz for Plaintiffs. 

Mr. Elmer W. Romine for Defendants. 


PORTER, S. C., COMMISSIONER: This is on motion to strike 
out answer on the ground that same is sham and sets out no valid de- 
fense. Plaintiffs have judgment against defendant Ricker, who was ar- 
rested on a capias and obtained his release under the Insolvent Debtors’ 
Act, by furnishing a bond with the defendant Grassi as surety. Applica- 
tion was made to the Common Pleas Court for the dismissal of the pro- 
ceedings taken by Ricker; notice of said application was served upon the 
attorney of Ricker, but none given Grassi. The Court found, on April 4, 
1929, the bond not to be in accordance with the statute, and ordered that 
Ricker ‘‘be immediately surrendered to the sheriff.” 

A question of fact is raised by the affidavits as to whether Ricker 
was surrendered immediately to the sheriff, or given by the Court per- 
mission to depart and file a new bond within twenty-four hours, or 
whether he was, in fact, present in Court on April 4th. There are ques- 
tions of fact raised, which, if pertinent to the issue, cannot be disposed of 
on this motion. But, aside from these disputed facts, it would seem that 
the bond of Grassi was void and no liability attached to him whatever 
therefrom. 

The plaintiffs contend that the bond, while not in compliance with 
the statute, was not cancelled and is still in effect, and that it was a volun- 
tary bond, as referred to in cited cases. 
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The bond in question is not, in my opinion, within the class of volun- 
tary bonds referred to in the cases; the distinction being where a bond is 
given under and in conformity of a statute but is not in accordance with 
the prescribed form and a bond given which is prohibited by the statute. 
In the case at bar we have the latter kind. The statute says the surety 
must be a freeholder resident in the county. He was not. The Court 
found the bond, therefore, insufficient, not as to form but rather as to 
substance, a bond not wanting as to form but one wanting in legality. 
The bond was void, so there can be no liability thereunder. Having 
reached this conclusion, it is unnecessary to refer to the other questions 
argued. 

The motion to strike out answer is denied. 


KARANDONTES v. FERRELL 





(Fifth Judicial District Court of Bergen County, Sept., 1929) 
Practice—Action on Book Account—Defendant’s True First Name Unknown 
Case of Peter Karandontes, Plaintiff, against “Frank” C. Ferrell 
(first name of Defendant being fictitious and unknown to Plaintiff), and 
Jennie Ferrell, Defendants. Action at Law. 
Mr. Herbert Smith for Plaintiff. 
Jennie Ferrell, pro se. 


LOSCHE, J.: This is an action brought in two counts: first, to 
recover on a book account, and, second, for the value of labor and ma- 
terials furnished by the plaintiff at defendants’ request. The plaintiff 
did not sustain the first count because the shop book produced did not 
show certain credits for payments admittedly made. 

Plaintiff is, however, entitled to judgment against the defendant, 
Jennie Ferrell, on the second count for the sum demanded. 

As to the other defendant, who did not appear either in person or 
by attorney, plaintiff may not recover on either count. Section 42 of 
“An Act Concerning District Courts,” provides as follows: 


“When the plaintiff is ignorant of the name or part of the name of a 
defendant, he may designate such defendant in the summons and in other 
process or proceedings in the action by a fictitious name, or by as much 
gf the name as is known, adding a description identifying or tending to 
identify such defendant, and the person intended shall be thereupon re- 
garded as a defendant in the action, and as sufficiently described therein, 
for all purposes, including service of the summons, and such summons 
shall be served in the way and manner as other writs of summons in 
said Court, and, when the name or the remainder of the name of the per- 
son becomes known, an order shall be made by the Court upon notice 
and terms as the Court shall prescribe that the proceedings already taken 
be amended by the insertion of the true name in place of the fictitious 
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name or part of a name, and that all subsequent proceedings be taken 
under the true name.” 


The general practice in the District Courts, and, I dare say, in the 
upper Courts, has been to designate a defendant whose first name was 
unknown as he is designated in this cause. However, where the statute 
is clear, as it is in this instance, no length of custom is sufficient to de- 
stroy its mandate if that custom be in derogation of its direction. There- 
fore, notwithstanding such practice, the real consideration should be: Is 
such designation, without “adding a description identifying or tending to 
identify such defendant,” sufficient to authorize the entry of a judgment 
against such person so designated ? 

There can be no question that the words of the statute require more 
than a mere statement that the first name of the defendant is fictitious 
and unknown to the plaintiff. The specific words of the statute cannot 
be held for naught. The Legislature intended that the “description 
identifying or tending to identify such defendant” should serve the quite 
obvious purpose of identifying the defendant so that any reasonably in- 
telligent person might know who was intended. No one would seriously 
contend that the words used in this cause identify or tend to identify the 
defendant. The same words might with like effect be used concerning 
anyone. 

The wisdom of this provision of the statute becomes more apparent 
in the case of a common name, such as Brown, or Jones. A judgment 
against Brown, or Jones, described as in this cause, would, if valid, ren- 
der every Brown or Jones in the county of Bergen subject to such judg- 
ment. Such a result was not intended and will not be countenanced. 

Of course, if the defendant appeared generally, the insufficiency of 
the description would be immaterial, because the Court is empowered by 
section 42 to amend the proceedings by adding or supplying the true name. 
It should be noted in passing that the “description identifying or tending 
to identify such defendant” must be included in the summons. 

I have dwelt somewhat at length on this obvious requirement of the 
statute because lawyers generally seem to have ignored it. (See Simon v. 
Underwood, 61 N. Y. Misc. Rep. 369, for an exhaustive discussion under 
a similar statute). 
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DEBORAH JEWISH, ETC., SOCIETY v. STATE BOARD OF HEALTH 


(N. J. Supreme Court, Sept. 16, 1929) 

Tuberculosis Sanitorium—Judicial Function of State Board of Health 

Case of Deborah Jewish Consumptive Relief Society, Prosecutor, 
against The State Board of Health of New Jersey, Respondent. On 
certiorari. 

Mr. Leonard J. Emmerglick and Mr. Philip J. Schotland for the 
rule. 

Mr. William A. Stevens and Mr. Robert Peacock, contra. 


BODINE, J.: This case is before the Court upon a writ of certiorari 
to the State Board of Health to compel it to issue a permit to the 
prosecutor, Deborah Jewish Consumptive Relief Society, that it may 
establish and maintain a tuberculosis sanitorium in the borough of 
Hopatcong, Sussex county. 

The prosecutor applied to the State Board of Health for a per- 
mit to locate in the borough of Hopatcong, Sussex county, a hospital 
for the care of persons afflicted with tuberculosis. After a full hear- 
ing, the Board denied the application. 

It appears from the record that the land proposed to be used is 
ideally situate for the contemplated purpose. The site is several 
miles from any built-up section. It is protected from the bitter winds 
and the buildings and the sewage disposal plant contemplated are to 
be of the latest and most approved design, costing approximately 
$1,000,000. 

Many persons resort to the borough of Hopatcong during the 
summer months for recreation and refreshment. It is an ideal place 
for women and children during the summer months. These people 
walk over the hills and boat and bathe in the lake. The municipal 
authorities and many taxpayers protested strongly to the State Board 
of Health against the establishment of a sanitorium in their midst be- 
cause it would tend to bring tuberculosis to those seeking health and 
refreshment in this beautiful country. 

The application for the permit was made pursuant to Pamph. L. 
1910, p. 93. The provisions of the Act, so far forth as they relate to 
the determination of the State Board, are as follows: 


“4. At the time and place so fixed for said hearing the State Board 
of Health shall hear all parties, both for and against said application, 
and said Board shall thereupon either grant or withhold the consent 
and approval asked for. 5. After the passage of this Act the State 
Board of Health shall have the sole authority to grant or refuse its 
consent and approval to the erection, construction and establishing 
of any and all hospitals, sanitaria, preventoria or other institutions de- 
signed for the care, board or treatment of any person or persons af- 
flicted with the disease known as pulmonary tuberculosis.” 
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The prosecutor’s argument is to the effect that the State Board 
in passing upon permits exercises a judicial function and that its 
action must be predicated upon the facts before it at the statutory 
hearing ; that it can only receive and consider such evidence as would 
be considered in a Court of law, and that the landowner has an in- 
herent right to make such use of his land as does not constitute a 
nuisance, 

It is perhaps a sufficient answer to the whole argument to say 
that the State Board of Health is created under the police power of 
the State to protect the health of the citizens of the state. There is 
nothing in the record to indicate that the action under review is ca- 
pricious or based upon improper motives. The course and communi- 
cation of disease is not so certainly understood that this Court would 
be justified in saying that the State Board of Health must grant a 
permit for the establishment of a tuberculosis sanitorium adjoining a 
summer vacation center. But the Legislature has said that the State 
Board of Health shall have the “sole authority to grant or refuse a 
permit” for the establishment of such a sanitorium. If these words 
mean anything they mean that when there is any reason to justify 
the action of the Board no other tribunal shall have the power to 
change the result. There is reason in the record for the action of the 
State Board, and it is immaterial that others may reach a different 
conclusion. 

The writ will be dismissed. 





STATE v. KING 


(N. J. Supreme Court, Sept. 13, 1929) 
Murder—Writ of Error—Application to Chancellor 
Case of State of New Jersey, Defendant in Error, against John 
King, Plaintiff in Error. On writ of error. 
Before Justices PARKER, BLACK and BODINE. 


Mr. John Drewen, Prosecutor of the Pleas, for Defendant in Er- 


ror. 
Mr. George E. Cutley, for Plaintiff in Error. 


PER CURIAM: The defendant in this case was indicted for 
murder and convicted of murder in the first degree. Life imprison- 
ment was recommended by the jury. The writ of error must be dis- 
missed, as it does not appear in the state of the case sent up with the 
writ of error, that application was made to the Chancellor for a writ 
of error to the Supreme Court. This must be done under the case of 
State v. Giberson, 94 N. J. Eq. 25. 

The writ of error is therefore dismissed. 
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SOME INTERESTING OUT-OF-STATE DECISIONS 


FORMER OwNER OF Bus AND INSURER LIABLE FoR INJURIES AFTER ITS 
SALE 


C. O. Jones and Clay Dillon, doing business as Jones & Dillon, owned 
an automobile which they operated as a public conveyance between Galla- 
tin and Nashville, Tennessee. 


As required by Chapter 729, Private Acts Tennessee, 1925, Jones & 
Dillon procured, from the United States Fidelity & Guaranty Co., a bond 
in the form of an insurance policy payable to the State of Tennessee, 
binding the principal and insurer to compensate any who might be injured, 
in person or property, by the negligent operation of the principal’s car. 

Subsequent to the issuance of the policy, Jones & Dillon sold their 
car to one Neel, who continued to operate it as a public conveyance be- 
tween the same points. Before notice of such sale was given to the in- 
surance company or, as required by Chapter 149, Acts 1919, § 23, to the 
clerk of the county Court, and while the car was still being operated under 
a license issued to Jones & Dillon, an accident occurred, out of which arose 
the case of United States Fidelity & Guaranty Co. v. Allen, reported in 14 
South Western Reporter, Second Series, 724. In that case defendant in 
error, as administrator, sought to recover damages for the death of his 
minor son who was killed by the car in question while it was being oper- 
ated by one of Neel’s servants. 

After a judgment in the trial Court in favor of defendant in error 
was affirmed by the Court of Appeals, plaintiff in error petitioned the 
Supreme Court of Tennessee for a writ of certiorari. In an opinion by 
Mr. Chief Justice Green the latter Court denied the petition, holding in 
substance that, where no notice of sale has been given as required by 
statute, persons in whose name an automobile was registered and their 
insurer are liable for injuries resulting from negligent operation of the 
car by a vendee or his representatives. 

The Court pointed out that the position of the public in such a case was, 
due to the statute making the State a beneficiary under the policy, analog- 
ous to that of a mortgagee under an insurance policy bearing the standard 
mortgage clause. 


Wire TAPPING 


In the case of Olmstead et al. v. United States, reported in 48 Su- 
preme Court Reporter, 564, the question before the Supreme Court of 
the United States was whether the use of evidence of private telephone 
conversations between the defendants and others, intercepted by means of 
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wire tapping, amounted to a violation of the Fourth and Fifth Amend- 
ments to the Constitution of the United States. 

Space will permit but a brief reference to some of the points of law 
as set out by Mr. Chief Justice Taft in a rather lengthy but characteristic- 
ally clear and comprehensive statement of the Court’s opinion. 

The Court held that the obtaining of evidence by tapping wires lead- 
ing from defendant’s residence to his chief office did not constitute an un- 
lawful search or seizure; and that the use of such evidence did not in- 
volve self-incrimination. The Court further held that Courts have no 
discretion to exclude evidence solely on the ground that means of obtain- 
ing it were unethical. 

Justices Brandeis, Holmes, Butler and Stone dissented, and some very 
interesting arguments are to be found in their dissenting opinions. 


CONSTITUTIONAL LIBERTY OF THE PRESS 


The case of State v. Guilford, reported in 219 North Western Re- 
porter, 770, is an action to abate and enjoin a nuisance under a statute 
prohibiting “the business of regularly or customarily producing, publish- 
ing or circulating . . . . a malicious, scandalous and defamatory news- 
paper.” 

The opinion of the Minnesota Supreme Court upholding the validity 
of the statute, written by Mr. Chief Justice Wilson, contains the follow- 
ing language: 

“In Minnesota no agency can hush the sincere and honest voice of 
the press, but our Constitution was never intended to protect malice, 
scandal, and defamation when untrue or published with bad motive or 
without justifiable ends. It is a shield for the honest, careful, and con- 
scientious press. Liberty of the press does not mean that an evil-minded 
person may publish just anything any more than the constitutional right 
of free assembly authorizes and legalizes unlawful assemblies and riots. 

“There is a legal obligation on the part of all who write and publish 
to do so in such a manner as not to offend against public decency, public 
morals, and public laws. Otherwise our statute of criminal libel would 
not be valid. In making the publisher responsible for the abuse of the 
press the Legislature is authorized to make laws to bridle the appetites 
of those who thrive upon scandal and rejoice in its consequence. 

“It was never the intention of the Constitution to afford protection to 
a publication devoted to scandal and defamation. He who uses the press 
is responsible for its abuse. He may be required by legislation to have re- 
gard for the vital interests of society. Immunity in the mischievous use 
of the press is as inconsistent with civil liberty as prohibition of its harm- 
less use thereof. 
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“The constitutional rights of the individual are as sacred as the lib- 


erty of the press. 


Newspaper proprietors have no claims to indulgence. 


They have the same rights that the rest of the community has, and no 


more. 


It is the liberty of the press that is guaranteed—not the licentious- 


ness. The press can be free and men can freely speak and write without 
indulging in malice, scandal, and defamation; and the great privilege of 
such liberty was never intended as a refuge for the defamer and the 


scandalmonger.”’ 
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SOME STATE NOTES 


Mr. John Leavitt Griggs, of 
the Paterson Bar, son of the late 
Governor John W. Griggs and 
Finance Commissioner of that 
city, was married on Sept. 5 last 
to Mrs. Dorothy S. Ferenbach, 
daughter of the late Dr. James M. 
Stewart. 

Former Assistant Prosecutor J. 
Victor D’Aloia of the Newark 
Bar, also with New York City 
offices, returned, with Mrs. 
D’Aloia, from Europe in Septem- 
ber, after a tenth visit to Italy, 
Austria and France. 

Former Judge Adrian Lyon, of 
Perth Amboy, holds at the pres- 
ent time the highest position in 
the national Y. M. C. A. organiza- 
tion a layman can hold, that of 
Chairman of the General Board of 
the National Council. He has been 
President of the Perth Amboy Y. 
M. C. A. ever since its organiza- 
tion more than 15 years ago. 

Mr. Henry L. Stout, Jr., son of 
Henry L. Stout, of Flemington, 
died suddenly on Sept. 26th, in 
Doylestown, Pa., where he had 
gone to attend the Doylestown 
Fair. He died while in his auto- 
mobile of a clot on the heart. He 
was admitted to the N. J. Bar at 
the October Term, 1926, and had 


served with the Marine Corps 
during the World War. He was 
unmarried. 





“TRIAL OF TRIAL BY JURY” 


Editor of Law Journal: 


Sir: I read with interest your 
July issue of the “Law Journal” 
containing an article entitled 
“Trial of Trial by Jury.” I sure- 
ly agree with the writer of that 
article and believe that the Jury 
system is archaic and not at all 
desirable for our present-day 
method of dispensing justice. 

Juries, as a rule, do not decide 
a case on the merits or the facts 
of that case, but are led and in- 
fluenced by too many outside in- 
fluences, among which is the 
dress of the witnesses, not to say 
that of the attorneys, and also they 
do not think deeply enough into 
the case, for the reason that they 
are all business men, getting $3.00 
a day as jurors, and are losing per- 
haps five times that much from 
their business, and their minds 
are on their business, and, there- 
fore, they do not concentrate on 
the issue before them. 

I recall a case in which I was 
interested two years ago where 
there was an accident and two 
men were killed. One case was 
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tried before a jury at the Essex 
Circuit and resulted in a verdict 
for the plaintiff of $12,500. The 
very next week the other case was 
tried in the same courtroom, be- 
fore the same Judge, the same 
witnesses were called and the 
same testimony presented, but 
the verdict was for the defendant. 
Of course the attorneys for the 
plaintiffs were different in each 
case, but the result is not my idea 
of justice. What was right in one 
case was certainly right in the 
other case. 

I feel that three Judges should 
sit and hear every case and that 
two of the Judges should control 
the case by their decisions, and, 
in order to eliminate any sus- 
picion on the part of the Judges, 
I would suggest that they be of 
Jewish, Catholic and Protestant 
extraction. But I do not think 


we will get anywhere by talking 


about it. Someone ought to pro- 
pose a Constitutional Amendment 
at the next Legislature to elimi- 
nate this trial by jury. 
JoserH C. Paut. 
Newark, N. J., Sept. 6, 1929. 





OBITUARY 


Ex-Jupce WILLIAM P. Martin 


Former Judge of the Essex 
Common Pleas Court William 
Parmenter Martin died suddenly 
during the night of September 18, 
on a New York Central R. R. 
train, while returning with his 
wife from his summer camp in 
the Adirondacks. Suffering from 
a complication of physical ills for 
two years, Judge Martin refused 
to heed the orders of his physi- 
cian to take a long rest. He had 
been confined to bed at the Sum- 
mer camp at Saranac and was 
carried to the train on a stretcher. 
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Mayor Congleton, of Newark, a 
close friend, and Mrs. Congleton 
met the train bearing the party at 
the Grand Central Station on the 
morning of the 19th. 

Judge Martin was born in Vir- 
ginia City, Nev., October 3, 1871. 
His ancestors were an old New 
England family, but his parents 
lived for many years in Union 
and Middlesex counties. His 
early education was obtained in 
the public schools of San Francis- 
co and he then came East, attend- 
ed the Columbia Law School and 
was graduated in 1892 with the 
degree of Bachelor of Laws. He 
entered the law office of Tracy, 
Boardman & Platt in New York, 
and opened an office of his own in 
the Equitable building on his 
graduation from law school. He 
was admitted to the New Jersey 
Bar at the February Term, 1893, 
and became counselor at the June 
Term, 1902, and was also Special 
Master and Supreme Court Com- 
missioner. He formerly resided 
in Newark, but about 1922 re- 
moved to Montclair. His offices 
were in the Prudential Bldg. 
Newark, and at 165 Broadway, 
New York City. 

Elected a member of the New- 
ark Common Council from the 
Eleventh Ward in 1901 he was re- 
elected in 1903 and 1905. He was 
chairman of the committee on 
compilation and revision of the 
city charter and laws and served 
on the committees on hospitals 
and public buildings, outing and 
printing and stationery. 

Judge Martin was elected a 
member of the Assembly in 1905 
and served in 1906 as leader of 
the Progressive Republicans. He 
was defeated for re-election but 
was again elected in 1908 and 
1909. He was the leader of the 
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Republican majority in 1908 and 
chairman of the committees on 
judiciary and state hospitals. 
When the New Idea party was 
started Judge Martin directed the 
senatorial campaign of Everett 
Colby and his own campaign for 
Assembly, as chairman of the Re- 
publican committee for limited 
franchises and equal taxation. In 
the Legislature he aided in secur- 
ing the enactment of the limited 
franchise act and the act for more 
equitable taxation of railroads. 
Judge Martin was elected Es- 
sex County counsel by the Board 
of Freeholders, December 5, 1910, 
to succeed Joseph L. Munn. He 
held this position until April, 


1911, when Governor Wilson ap- 
pointed him Judge of the Essex 
County Court of Common Pleas, 
to succeed Judge Ten Eyck. 
Judge Martin was talked of as the 
Republican candidate for Gover- 


nor in 1910, but the nomination 
went to Vivian M. Lewis. 

Governor Fielder, a Democrat, 
reappointed Judge Martin as 
Common Pleas Court Judge for 
a second term of five years March 
6, 1916. In doing so he disregard- 
ed the wishes of James R. Nu- 
gent, Democratic leader, and oth- 
ers who were the Judge’s political 
enemies. Throughout his term 
Judge Martin delivered charges to 
grand juries urging investigations 
and action on alleged infractions 
of election laws. He also was re- 
dentless in his war on reckless au- 
tomobile drivers. 

A strict disciplinarian in the 
court room, Judge Martin insist- 
ed that lawyers observe legal eti- 
quette and proper procedure. No 
matter what the standing of the 
lawyer, he was brought up sharp- 
ly if he transgressed. Yet the 
Judge kept his mind always open 
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to new developments. He listened 
for hours in the Philip Schilling 
murder trial to a psychological 
expert who sought to prove that 
the slayer of Patrick Ryan, detec- 
tive, was mentally a child. 

When the Prosecutor protested 
that such experts did not have the 
same standing in Court as did ex- 
pert psychiatrists, Judge Martin 
replied: “This may be the com- 
ing science; we cannot stop the 
wheels of progress.” 

Reports that then Governor 
Edwards would not reappoint 
Judge Martin for another term in 
March, 1921, resulted in the pre- 
sentation to the Governor of a pe- 
tition signed by 300 businessmen 
of Newark urging his retention on 
the Bench. The Essex County 
Democrats, however, wanted a 
Democrat, and Judge Edwin C. 
Caffrey was appointed in his 
place. 

In 1905, Judge Martin was 
elected president of the Roseville 
Athletic Association, and in Jan- 
uary, 1908, was chosen president 
of the Lincoln Club. He was a 
member of the Lawyers Club of 
Essex County, the Bar Associa- 
tion of New York City, the Cali- 
fornia Society of New York, the 
University Club, the Republican 
Club of the City of New York, 
the Lawyers Club of New York 
and several Masonic organiza- 
tions. 

Much of his time in recent 
years was devoted to the affairs 
of the Driver-Harris Company of 
Harrison, of which he was first 
vice president and general coun- 
sel. 

The Judge is survived only by 
his wife, who was Miss Margaret 
Morrison, of Geneva, N. Y. 

The funeral services, held at his 
home, 224 Christopher street, 
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Montclair, were very largely at- 
tended, the honorary pall-bearers 
including Mayor Jerome T. Con- 
gleton, of Newark; Chief Justice 
William S. Gummere, Frank H. 
Sommer, Lathrop Anderson, Ar- 
thur Grey, William L. Fish, Har- 
ry D. McKinney, Frank L. Driv- 
er, Henry Melville, Judge Nelson 
Y. Dungan, former Common 


Pleas Judge Harry V. Osborne, 
former State Senator Everett Col- 
by, former Judge William H. 
Speer, Robert Carey and John 
J. Miller. Many other prominent 
persons of the Bar and in civil 
life attended. The burial was in 
the cemetery at Geneva, N. Y., 
where two of his children are in- 
terred. 
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